Proposals from Justice Committee on Attrition (Action 12)


Purpose

1. This paper sets out the proposals from the Justice committee for action to assist in the minimisation of attrition in domestic and sexual violence cases. 

Background

2. The National Strategy on Domestic, Sexual and Gender-based Violence 2010-2014 includes a commitment to minimise attrition in domestic and sexual violence cases, where appropriate. The strategy sets out: 

 "Attrition, in cases of domestic and sexual violence, relates to the lack of progress on to completion of criminal cases, and more specifically, to the stages at which cases drop out from the criminal justice system, that is, from the initial report stage to the final stage of court proceedings. It should be noted that cases may not be progressed through the system due, for example, to insufficiency of evidence. This is not a decision that an incident did not take place, but rather that the evidence in the case was not strong enough from a prosecution perspective. While there is some debate about the specific level of attrition in court cases arising from domestic and sexual abuse, there is no doubt that attrition is a problem to be tackled. Considerable effort has been invested in examining this problem in Ireland in recent years. The strategy includes a specific action (12) to minimise attrition levels in domestic violence and sexual violence cases, where appropriate. This will include examining recent research with a view to making proposals for implementation to improve the situation." 

3. The strategy includes an indicative list of key bodies to progress this work: Cosc acting as lead body working with An Garda Síochána, The Courts Service, and the Department of Justice, Equality and Law Reform (now the Department of Justice and Law Reform). The work is to be carried out through the Justice Committee and is outlined as follows:

	Activities
	Progress indicator

	12.1 Develop a greater understanding of the extent and nature of attrition in domestic and sexual violence cases

12.2 Develop proposals to minimise attrition in domestic and sexual violence cases, where appropriate, including an examination of the feasibility of pre-trial hearings in sexual violence cases
	12.1 Justice Committee to consider attrition research and to make proposals to Cosc by Q4 2010

12.2 Proposals considered and implemented on a phased basis if necessary


4. Research suggests that there are various understandings of attrition and that there are various reasons for the non-progression of criminal cases and, importantly, that it is difficult to establish a direct cause and linkage between events and attrition (Leane et al, 2001). Regardless of the complexity and difficulty with identification of cause and effect, there are common themes, issues and recommendations running through research and analyses of attrition of sexual and domestic violence cases. Many of these issues appear to be obvious common sense issues not requiring the investment of extensive resources. Others arise from criminal justice processes or procedure which are more difficult, though perhaps not impossible, to address. 

Scope of action 12

5. It is important to note that the scope of action 12 is within the criminal justice process, from initial report stage. Thus this action does not cover pre-reporting problems, such as the general reluctance of victims to report. Such reluctance may indeed be due to the victim's perception of the criminal justice system or the perceived consequences of reporting. Strengthening the criminal justice process to minimise inappropriate attrition and the reinforcement of these improvements by victim awareness of a strong system may address some of the pre-reporting problems. The first step is to strengthen the criminal justice process. 

6. It is important also to reiterate that cases may be discontinued or not progress to conviction for valid reasons, such as lack of identification or detection of the perpetrator, lack of evidence considered necessary to justify continuation of a criminal justice process, or jury acquittal of the accused. 

7. While the remit of the committee is to consider and develop proposals in relation to negative attrition, it seems important that all those concerned with the reduction of DV and SV are fully aware of positive attrition, particularly in DV cases. The withdrawal of DV cases can be a conscious, deliberate and uninfluenced choice of the victim. Hester reports on research in Northumbria, which showed that attrition was connected to the victim's perception of the ability of the system and actors within the system to provide safety and that this was key to their decision to stay with or withdraw from the criminal process. She found that two categories of need emerged - "1. For the immediate violence to be stopped and the situation to be calmed down, and 2. The need for longer-term protection and measures to be put in place to ensure the violence did not continue." (Hester, 2005). She finds that where women in the first category were satisfied that the situation had been calmed by police presence or swift action, the victim's decision not to proceed could be considered "positive attrition." Their needs had been met. 

8. The aim of the strategy action is to reasonably ensure that the criminal justice process itself enables the maximum amount of appropriate cases to progress through the system while minimising any further trauma to the victim caused by involvement in the criminal justice process. 

Methodology

9. The stages of the criminal justice process may be categorised in various ways, but, for the purposes of consideration by the Justice Committee, were broken into:

a) Initial report

b) Investigation 

c) Prosecution, and 

d) Court process.

Other stages of action which may contribute to lack of confidence in the justice system, and thus to attrition, but which occur following the finalisation of the court process, such as notification of release of the convicted person, either on bail pending sentence or post sentence, are outside the scope of action 12.

10. The Committee considered stages (a), (b) and (d) above on the basis of a series of short papers summarising the key issues and recommendations pertinent to each stage and common to several research studies. Stage (c) was not considered as this is a matter for the office of the DPP, which is independent in its functions. 

Initial report to Criminal Justice system 



Key Issues

11. Reporting: The National Survey on Domestic Abuse of Women and Men in Ireland found that of those who experienced severe domestic abuse, over two-fifths (42 per cent) did not tell anyone until more than a year after the behaviour began. A little under a quarter of those severely affected by abuse told the Gardaí. Of those who learned that a friend/family member was being abused, only 8 per cent reported the domestic abuse to the Gardaí (Watsons and Parsons, 2005). Research shows that on average a victim of domestic violence will be assaulted 35 times before disclosing (Yearnshire, 1997). As regards sexual violence, only 1 per cent of men and nearly 8 per cent of women who suffered adult sexual assault reported their experiences to the Gardaí (McGee et al, 2002). As the scope of this strategy action focuses on criminal justice action from the point of reporting, these statistics highlight the importance of an effective response at the first instance of reporting to the criminal justice system. Marcus cites Garcia et al's (2008) argument that "the police response is not only vital for the immediate safety of the victim but also conveys an important social message about the way in which violence against women and children is regarded by society, the level of social tolerance of violence and the criteria for criminal behaviour". (Marcus, 2009)

12. The reporting points of the criminal justice system are primarily to the Garda Síochána in cases of sexual violence, and either to the Gardaí or to the Courts Service in the cases of domestic violence. There is a reasonable body of research dealing with the rape victim's experience of reporting to the police, with lesser levels of material on domestic violence victim's experience of "early stage" interaction with court officials. 

13.  Attitudes: Studies suggest that police attitude to rape and the rape complainant are key to attrition at this stage. Hanly cites a Scottish study of rape victims where over half the participants were critical about the police, perceiving a sense of disbelief, blame and lack of sympathy (Hanly 2009, p 43). O'Keeffe's 2003 study of Garda decisions is also cited finding a significant link between investigator's attitudes and the progress of an investigation. She reports that many of those Gardaí surveyed "believed false allegations were common and perceived their role as deciding the veracity of an allegation rather than looking for proof." (Hanly 2009, p. 45). The concept of 'real rape' is explored in Hanly in the context of Garda, prosecutorial and court deliberative processes. From the policing perspective, the following issues have been found to be relevant to the consideration of legitimacy of complainant: complainant's credibility, absence of consent, seriousness of offence and victim characteristics. 

14. US research has found that police attitudes to domestic violence are also a key factor in the reporting of domestic violence cases. (Stalans & Finn, 2006). While not specifically referring to the garda response, Kelleher and O'Connor (1999) highlight the linkage between lack of support and lack of reporting or withdrawal of statements in domestic violence cases. This support may well include perceived attitudes for the Gardaí, in understanding the nature and dynamics of domestic violence and the complexity in reporting and co-operating with the prosecution of a criminal case. 

15. It is important to note that Hanly reports rape victim satisfaction with Garda response at the initial stage of reporting and statement taking. (pp. 43, 183). The key factors at this stage include lack of pressure, facility to take breaks, clear explanations of procedure and support available, perceptions of disbelief, the location of the interview and the presence of a male garda. 

16. Recording: The recording of a report of domestic or sexual violence is a practical indication of the seriousness with which this violence is viewed by police. The Home Office Research Study on effective interventions to tackling domestic violence refers to a number of studies have highlighted the under-recording of domestic violence incidents reported to police (Hamner et al., 1999; Edwards, 2000.) The study cites a suggestion by Hamner et al that "up to 50 per cent of incidents reported to the police may remain un-recorded, and that this is a major point of attrition." (Hester and Westmarland, 2005)  

Literature Recommendations

17. The key recommendation in relation to initial response is that Garda training addresses attitudes and perceptions regarding sexual assault and appropriate responses to victims of sexual violence (Leane et al, 2001, p. 142; Hanly, 2009, p. xxxii).

18. Leane further recommends the reiteration of the need for sensitive practice through the delivery of on-going in-service training. (Leane et al, 2001, p 142) 

19. Hanly recommends that "Serious consideration be given to specialist training for Gardaí who take statements from those with mental illness, as this group may need to be treated with extra sensitivity or in order to discourage withdrawal of genuine complaints." (Hanly, 2009, p. xxxii). 

20. Hanly considers police discouragement from making a complaint (Hanly 2009 p. 199) and recommends that "Attempts to dissuade complainants from maintaining their complaints must end. It is not for the Gardaí to make this decision. The Gardaí should explain what is involved in the trial system, but this should be done in as positive a manner as possible". (Ibid, p. xxxii).

21. Hanly also considers the impact of post traumatic stress on the quality of statement provided and recommends that victims be allowed "time to recuperate before their full statement is taken in order to reduce the impact of shock and post-traumatic stress disorder." (Ibid p. xxxii).

22. Kelleher and O'Connor recommend that reports of previous call-outs and outcomes should be available to Gardaí responding to a report of domestic violence. (Kelleher and O'Connor, 1999, p. 168)

23. They further recommend that an initial risk assessment be made to determine the safety of the complainant, and the addition of specific information to the Garda report form. (Ibid p. 168-169).

24. They recommend the development of guidelines and training on the recording of domestic violence call-outs (Ibid, p. 169).

25. In summary, training to ensure Garda understanding and the provision of information to Garda responding to incidents are strong common threads across the literature recommendations. 

 
Investigation stage


Key Issues

26. Perceptions: Referring to a study on satisfaction of rape victims with the Garda response, Hanly reports that "overall the majority of victims were satisfied at the initial stage. They valued an approach that was sympathetic and supportive....at a later stage, victim's satisfaction with the Gardaí dropped significantly" (Hanly 2009, p. 183). It is important to remember however that the significance of perception is not confined to that of the Gardaí, or the victim's assessment of the perception of the Garda, but includes the wider society's perception of the crime and of the culpability of the victim and perpetrator. While it is possible that the assumptions of individual officers influence the investigation process, it is important to note that the evidence of those surrounding the incident is also relevant. That is, that the perceptions of witnesses and others involved in the case, as to false accusations, rape myths, resistance and injury etc. are critical to the strength of evidence in the case. 

Perception of negative influencing by police may also lead to the withdrawal of the victim's statement. Respondents in Hanly's study described "how the Gardaí had emphasised the negative aspects of pursuing a case and explained that this deterred them from proceeding" (Ibid). These negative aspects included "people finding out about the assault and potential delays in the case coming to trial". In Hanly's study of 28 women who stated that they has seriously considered withdrawing their complaint the reasons given were as follows:

	Reason
	Number

	Poor treatment by Gardaí
	11

	Personal safety
	7

	Fear of court
	4

	Trauma of rape
	3

	Case factors
	3

	Other
	5


Negative influencing also arises in the case of those around the victim. 
Hanly notes that a significant proportion of withdrawals (57%) were 
encouraged by the victim's family or friends. 

27. Personal safety: Intimidation by the perpetrator was relevant in almost half of the cases in which the victim of rape withdrew her allegation (Lea, 2003). 

Victims in Hester's second category in paragraph 7 above needed longer-term protection and action to ensure the non-continuance of the violence. Where the criminal process did not meet the needs of the victim in providing longer term protection, either because the violence or threat of violence continued, the victim was reluctant to engage further with the process. "Feeling safe as a result of the court outcome was very important if women were to contemplate pursuing a case again" (Ibid). While her finding in this area relates to the court outcome, feeling of support and safety are relevant throughout the process. In cases where the victim was reluctant to provide a statement, the research shows that the women "would have pursued charges if contacted again by the police a few weeks later" (Ibid). 

28. Evidence: Research has shown that "the level of evidence available is a key factor in attrition" (Buzawa and Buzawa, 2003 in Hester, 2005). This is stated in the context of domestic violence but obviously also applies to sexual violence. Hanly examines the issues of perception and rape myths which may influence views on the issue of consent but also examines the importance of myths and stereotypes in the consideration of objective evidence such as serious injury, evidence of resistance etc. 

Several research studies carried out by Hester report the value of photographic evidence in DV investigations, in that it "made it more likely that a guilty plea and/or successful conviction would result" (Hester, 2005). She also reports that a survey of Cheshire police officers showed that while photographic evidence may not have led directly to an arrest in DV cases, "the fact that this evidence could be gathered sometimes assisted the officers involved to feel able to make such arrests, confident in the knowledge that evidence could be provided" (Hester and Westmarland, 2005). It was also reported that where photographic evidence was collected that "victims were more likely to give witness statements and less likely to retract their statements later on (ibid). The study also showed that where perpetrators were arrested, "victims were more likely to give statements for incidents when photographic evidence has been collected, than when it had not (69% compared to 43%)" and that "...witnesses who had given statements were less likely to retract their statements where photographic evidence had been taken (8% compared to 19%) (Ibid). They also report that CPS prosecutors reported that "photographic evidence was particularly useful in getting the level of charge right" (Ibid , p 66). 

29. Provision of information: While the research does not provide a clear link between case updates, provision of information and the victim's decision to withdraw from the process, it is reasonable to assume that victim reluctance to proceed is influenced by lack of contact. The research does show that a significant number of victims of DV and SV are dissatisfied with the level of information they receive about procedures and support services (McGee, 2002; Temkin, 1997; Jordan, 2001; Leane, 2001; Frazier and Haney, 1996, all in Hanly, 2009). Hanly reports that "respondents valued having access to information about their cases and ongoing support from the investigating Garda. They appreciated knowing that their cases were being "investigated thoroughly and receiving a supportive response." He also reports that "overall satisfaction (with the Gardaí) was strongly linked to perceptions of difficulty in obtaining information about the progress of their cases". (Ibid). 

30. Linkage to support services: There is a broad body of research showing the value in linkage between the police and the auxiliary support services (Hester 2005, Hanly 2009, Home Office papers 2000). Hester draws on research which she says indicates that "withdrawal may be lower where victims are supported in their engagement with the criminal justice system". Hanly reports that respondents were significantly more satisfied with the investigation if the Gardaí had provided them with information about support services and investigation procedures. 


Literature Recommendations

31. Recommendation 6 of the Hanly report states "where possible, victims be allowed to recuperate before their full statement is taken in order to reduce the impact of shock and post-traumatic stress disorder". 

32. Hanly further recommends "Improvements should continue to be made in the provision of support services to complainants from the very beginning of their involvement with the judicial system....It is therefore recommended that a SATU be established ideally within 80 kilometres of any given location, and that there be a media campaign to educate the public about such supports."

33. Leane et al recommend that Garda training should include "an explicit review of garda practice which may have the potential to contribute to attrition ". 

34. Leane and others also recommend the development of specialists within the Gardaí, the medical profession and the judiciary. While Leane recommends that these "specialists would be responsible for responding to sexual crime", specialism has also been recommended in DV cases also, though some Home Office papers refer to the value in DV training for all officers in that this overcame "shortcomings usually associated with restricting the responsibility for domestic violence to one or two officers within a specialist unit."

35. The literature does not provide a pathway to a clear link between specific investigative actions and withdrawal. However, as Sir Ronnie Flanagan and Mr. Stephen Wooler have said in their Foreword to the Review of investigation and prosecution of rape offences: "in many cases it is not necessarily about changing what is done, but ensuring instead that what is done is effective and is carried out to a consistently high standard, and that the efforts of those involved are properly supported and co-ordinated...It is not a question of changing the approach, but of ensuring that what should be done is actually done in practice and that full effect is given to the existing sound policies and good practice." (HMIC review).

36. Considering the above recommendations, it would appear that the following actions would reduce the withdrawal of cases at the investigation stage: increasing understanding of domestic and sexual violence among the broader community, professionals and officials, particularly that of investigative officers; enhancement of actions to promote victim safety, either through co-ordinated case management, connection to support services, or contact with the victim; a review of the quality of evidence required for successful investigation. None of this requires radical change, but it does demand strengthened and co-ordinated action. 

Court process stage

Key Issues
37. Perceptions: The perceptions which are most relevant to attrition at this stage of the criminal justice process are those of the victim (who may decide to withdraw from the case); the prosecution (who may decide to withdraw the case from prosecution) and the judge (who may decide that in the interests of justice, the case should not be allowed to proceed.) The Justice Committee's role does not extend to consideration of the latter two, so the following concentrates on examining the perceptions of the victim with a view to reducing attrition by him or her. 

38. While the conclusions of O'Mahony (2009) have been questioned to some extent, the report details that the level of attrition in the form of victim withdrawal throughout the Irish criminal justice process is approximately 34% in rape cases. The LRC have also observed the small number of prosecutions for rape and note that "there can be little doubt that a contributing factor is a perception, based to some extent on the actual experience of rape victims, that the legal process is unsympathetic towards them." Kelleher (1999) notes that the reasons why women withdraw from DV cases include "embarrassment and anxiety encountered by women in participating in court proceedings", and "lack of belief that the courts will impose effective sanctions." Protection or perceptions of lack of protection by the criminal justice process as a contributory factor in attrition of DV cases is also noted by Hester.

39. Fear of the trial itself is widely noted. Hanly cites Temkin’s research showing complainant withdrawal due to fear of the trial and cross-examination. He also notes Holmstrom and Burgess who “listed fear of trial as the second most common reason for victim non-co-operation.”

40. The position of the victim in a very intimate and personal case involving domestic and/or sexual violence is the subject of debate. Some key actors in the criminal justice process, particularly at the court process stage, are strongly of the view that the position of both the victim witness and the accused must be strictly balanced, and that it is unreasonable for the court process to take special account of the needs of the victim witness in these cases. This debate can be articulated at length but it is interesting to note that the LRC has stated that "victims of crime should, in so far as it is compatible with fair procedures, be given some sense of being vindicated and protected by the legal system... every effort should be made to eradicate from the system features which cause unnecessary additional stress" (LRC, 1988). 

41. The minimisation of unnecessary trauma and protection of victims is therefore an essential part of the legal system including the court process. The need for particular sensitivity in rape cases is considered in the LRC consultation report (1997) which explains that "where rape is alleged the trial procedure is of its nature potentially distressing, humiliating, or embarrassing for the complainant in a way which other trial procedures are not. These are problems which any humane system of criminal justice must seek to address, without unfairly limiting the rights of the accused….In the special case of sexual offences, the law must also seek to avoid all unnecessary distress to the complainant." 
42. Research also suggests attrition and dissatisfaction with the process due to a perceived "lack of control".(Hanly 2009, Hester 2005). The victim becomes dissatisfied with the lack of involvement in the conduct of the case and the feeling that they are on trial, not the accused. (Hanly cites Bohmer et al, 1075; Advisory Group on the Law of Rape, 1975; Estrich, 1987; Lees, 1993; Kelly, 2001). More worryingly, Holmstrom and Burgess find that “the experience of giving evidence was as upsetting as the original rape”. 
43. All of the above show the importance of the perception of the victim witness for the continuation of the case.
44. Accompaniment and separate legal representation: Several sources point to the value in victim support programmes and court accompaniment. In relation to domestic violence, Hester and Westmarland’s study of several support programmes in England suggest that “when provided with appropriate advice, support and liaison with criminal justice agencies, women are prepared to support a prosecution.” Their research also shows that a guilty plea was more likely to result when the victim was accompanied. They cite Robinson (2003) and other sources which indicate “ that withdrawal may be lower where victims are supported in their engagement with the criminal justice system; that attrition may be lower where domestic violence courts are in operation and where prosecutors and judges or magistrates have domestic violence training.” 

45. The value of separate legal representation is regularly suggested as a solution to attrition by the victim. The LRC considered this matter in their 1987 consultation paper and 1988 report. They pointed out that “it is perfectly permissible for a woman who has been raped to consult a lawyer, and bring a lawyer with her, in the capacity of a friend, to the Court during the hearing of the trial. This is something quite separate from requiring the State to supply a lawyer to complainants in rape cases who will play an active role in the trial on behalf of the complainant.” 

46. Specialised courts: In paragraph 9 above, it was noted that research suggests that attrition may be lower where domestic violence courts are in operation (Hester 2005). Berman and Feinblatt describe these courts as innovative courts which “encourage judges and attorneys to think of themselves as problem solvers rather than simply case processors.” Domestic violence courts typically handle only very serious cases involving intimate partner abuse. They point to American research which showed that in one state 76% of victims said the specialised court’s handling of their case helped them feel safe. American research also shows that the creation of a specialised DV court resulted in a 50% reduction in case–processing time, a 25% increase in convictions and a decline in pre-trial crime (Berman and Feinblatt in Hester 2005).

47. Delays: Hanly cites several sources who point to complainant concerns about delays in processing the case to trial stage. The author notes and average delay from return for trial until final disposal of 81 weeks in Ireland, to 27 weeks in England and Wales. He cites Temkin who refers to legislation in Victoria, Australia which provides that the defendant must be brought to trial within six months of charging. 

48. Evidentiary issues: Cross-examination is often reported as a particularly distressing experience for the victim. Hanly cites Temkin and Krahe who report that “a standard defence strategy in rape cases was to focus on the complainant’s behaviour, thereby playing to the possibility that at least some members of the jury would subscribe to rape myths.” Bacik cites Edwards who points out that “given the consent-based definition of rape, if the defence counsel are to conduct a successful defence, then they must focus on the issue of the complainant’s consent to the acts, thereby unremittingly denying or challenging the victim’s account of events.” Leane cites American research which shows that the rape complainant is likely to be cross-examined for a much longer time than complainants in other cases. 

49. There is some debate over the relevance of introducing evidence as to the past sexual history of the complainant. Hanly considers this matter in some detail referring to research which suggests the discriminatory nature of this evidence, and efforts which have been made to focus the evidence on that purely relevant for the purposes of the trial. He also points out that many legal professionals “continue to hold the view that this evidence is generally relevant”. However, he also refers to Kelly’s studies which suggest that such evidence has “a dissuasive effect on victims contemplating making a report” and other studies which found that this evidence has a negative effect on mock jurors, in that the subjects used sexual history evidence “to evaluate the complainant’s credibility and the likelihood of consent even when specifically instructed not to do so.” 
50. The consequences of robust cross-examination were discussed by the Justice Committee. It was agreed that the question of ‘acceptable limits of cross-examination’ was a matter for the judiciary. 
51. Court facilities: Leane and Bacik refer to the distressing effect on the victim of some court facilities – the cramped surroundings, the “forced proximity” to the defendant. Leane cites Gregory and Lees research which found that a number of victims were concerned at coming face to face with their attacker(s). 

52. Bacik also cites Adler and Millar who found that technical language, vocabulary, working practices and procedures hindered lay witnesses. Some were not informed of the role of the witness and of court personnel. 

Literature Recommendations

53. Leane suggest that “it would seem appropriate that all personnel who are involved in rape/sexual assault trials should receive some form of rape/sexual assault awareness training.” The authors recommend the introduction of “brief, pre-trial guidelines for jurors which set out the empirical details about the nature and circumstances of rape/sexual assault and address the prevailing myths regarding rape/sexual assault.” Hanly recommends that research should be conducted into the jury’s deliberative process. (Hanly, 2009, p. xxxiii)

54. The Law Reform Commission report into rape and allied offences (1988) also considered the suggestion of training courses for lawyers, both counsel and judges. They recommended that “consideration be given by the relevant professional bodies, the Bar Council and the Law Society, and the presidents of the various courts concerned to the establishment of such courses.”

55. Leane recommends “that resources be provided to facilitate the expedient processing of rape/sexual assault cases.” (Leane, 2001 p. 146). Hanly recommends that delay reduction should be explored and pursued. (Hanly, 2009, p. xxxiv).

56. Leane also recommends that separate court facilities should be provided and that “measures be taken to ensure that the victim is not obliged to be in proximity with the defendant or his supporters when entering or leaving the courthouse.” (Leane, 2001 p. 147). 

57. Hanly recommends that an expert group be convened to “consider the acceptable limits of cross-examination and defence strategy… and whether there is a need to introduce specialist training for lawyers involved in rape cases. (Hanly, 2009, p. xxxiv) 

58. Leane also recommends that consideration be given to measures to shield the witness while giving evidence either through the use of video link or a shield. (Leane, 2001 p. 147). Hanly recommends that restrictions on the introduction of past sexual history should be extended to the prosecution or in the alternative that the complainant should be consulted in advance of any such introduction. (Hanly, 2009, p. xxxiv) 

59. Leane also recommends a system of trial preparation, including information and advice on “the manner in which testimony is given in court… the exact nature of the prosecutor’s role and the statutory obligation of the prosecutor vis-à-vis the victim”. They recommend a mandatory meeting between the prosecutor and the victim prior to the trial date “to brief them on the upcoming trial process and proceedings”. They further recommend that a Trial Preparation programme be put in place for victims of sexual crime. (Leane, 2001 p. 147).

60. The Law Reform Commission report into rape and allied offences (1988) re-affirmed earlier recommendations that 

“(1) the complainants be given a copy of her statement to the Gardaí as a matter of course; 

(2) that the complainant be kept fully informed by the Gardaí of developments and that she be afforded access to the solicitor and counsel acting for the prosecution before the hearing of the case in court.” (only in matters concerning the complainant’s evidence and the progress of the case in general terms.) 

The LRC continued “we re-affirm our view that a standard booklet should be prepared by the appropriate authority to be given to victims of sexual offences explaining all the circumstances attending the investigation and prosecution of sexual offences, with particular emphasis on the role of the complainant as witness. We also recommend that a positive attempt be made to ensure that some court officials or attendants at rape trials are women.”

61. Separate legal representation is regularly suggested as a solution to relieve some of the unease about the trial process. In their 1988 report the LRC do not recommend that there should be any provision for separate legal representation of the complainant.
62. Hester and Westmarland recommend the following solutions to reduce attrition of DV cases through the courts:

· Systems for monitoring of cases through the criminal and civil justice processes. 

· The development of one-stop-shop DV projects should be encouraged.  
Justice Committee Consideration 
63. Using the above material as a basis for discussion, the Justice Committee considered the issue of inappropriate attrition. The Committee took into account progress which has been made since many of the recommendations were made, particularly in the area of Garda training and policy. 

Updated Garda Policy

64. The new Garda policy on the Investigation of Sexual Crime, Crimes against Children & Child Welfare (the policy document) provides detailed practical guidance to members of An Garda Síochána.  The policy deals with matters such as the ‘initial action to be taken on receipt of a complaint’, and on the manner in which complaints should be dealt with.  One of the core functions of the policy is to create awareness among members of An Garda Síochána of the investigative and welfare responsibilities associated with sexual crimes. The policy document further endorses that the victims of sexual crime be dealt with in a sensitive and compassionate manner ensuring that cases are given special care and attention owing to the vulnerable circumstances surrounding the victims of sexual crimes. 

65. The initial training and continued professional development of Garda Personnel is given very careful consideration and attention.  A variety of training courses are available to members.  A standard development introduced into all Garda Training courses is to reiterate the principle of Human Rights incorporating legality, necessity, proportionality and accountability, applied in a non-discriminatory manner. Courses in relation to the correct measures in dealing with domestic violence and sexual violence cases are targeted during initial training; this training is supplemented by additional training during continuous professional development courses and promotion development training.  

66. The committee was informed that very careful consideration was given to Hanly’s finding when compiling the policy document. In relation to specialist training, there are specialist victim interviewers who are trained to interact and obtain statements from those with “mental illnesses”, regardless of whether that person is an adult or child. The specialist interviewing suites are also available for use in such circumstances.   The training for the aforementioned specialist interviewers involves a pre-selection assessment with selected candidates undergoing a robust three stage training course.  

67. In relation to dissuasion and discouragement to make a complaint, the Garda policy document is clear and unambiguous on this issue, that under no circumstances should members dissuade complainants from maintaining their complaint. The policy also provides for members to explain in a positive and clear manner what is involved in the trial process. 

68. There is also available a booklet issued by the Office of the Director of Public Prosecutions which is titled “going to court as a witness” available to all witnesses and victims.  This booklet sets out a wide range of issues and deals with some of the common concerns which victims or witnesses may have.  

69. The Committee was also informed that it is a prerequisite in interviewing any injured party to a crime that they are in a competent position both physically and mentally prior to providing a statement. While each case is dealt with on its own merits, it is preferable from an investigative perspective that an interview with a victim occur as close as possible to the commission of the crime, any unnecessary delay will only serve to disadvantage the investigation. The policy provides protocols on this issue, where interviewing members are advised to conduct the interview in a manner which puts the victim in a comfortable environment. In cases of sexual crimes where the use of the Sexual Assault Treatment Units (SATU) are required it is of utmost importance that the victim attends at one of these units as soon as possible.  

70. In relation to Kelleher and O'Connor’s recommendation that reports of previous call-outs and outcomes should be available to Gardaí responding to a report of domestic violence, this is already available to members. The PULSE System which is linked into Garda Communications Rooms will highlight previous incidents. 

71. The policy document provides protocols for the recording of complaints, which include appropriate checks and balances.  There is also a Garda Síochána policy on Domestic Violence which outlines the measures to be taken by members in relation to domestic violence incidents. This document contains very clear instructions on the procedures to be adopted in investigating reports of domestic violence. Instructions have also been circulated in relation to the recording of Domestic Violence incidents on PULSE. In addition, the domestic violence policy document succinctly sets out the complex issues which need to be taken into account in responding to reports of domestic violence, the types of legal and service information to be provided to the victim etc. 
72. The Committee was also informed that the Gardaí are currently undertaking an audit of all sexual violence complaints and that this audit will also address attrition. 


Justice Committee recommendations

73. Taking into account the core issues, the key recommendations in the literature and the progress made in policy across the justice sector the Committee made the following recommendations:

74.  Recommendation 1: The question of an initial risk assessment to determine the safety of the domestic violence complainant, and the addition of specific information to the Garda report form (Kelleher and O'Connor, 1999, p. 168-169) should be considered further under action 14.4 of the national strategy. This consideration should include examination of the value and effective use of information on previous call-outs, particularly in potentially high-risk cases. This action should include the development of protocols between the Gardaí and the Probation Service in relation to perpetrators who are being assessed or supervised by the Probation Service. It is recommended that this matter should also be considered further by the Justice Committee in its work under action 14.4. 
75. While the developments in Garda training should reduce the possibility for perceptive influences on investigation, the Committee were of the view that it is important that the perception of other actors is addressed. The Committee considered that it was particularly important that the general public, both in their capacity as influencers of victim perceptions and also in their position as potential jurors, should be more aware of the danger of perceptive myths e.g. that a rape should always show evidence of violence. The Committee were of the view that the effective implementation of the actions under Goal 1 should have a significant impact on perception and thus on attrition. 

76. The Committee also considered that problems relating to perceptions and related issues of understanding could be addressed by a booklet aimed specifically at victims of domestic and sexual violence, similar to that produced by the Department of Justice in Northern Ireland. It was further suggested that including a list of standard questions which are commonly asked in court would be useful, however members felt that this may be problematic to include and would have to be drafted carefully.  
Recommendation 2: That Cosc bring to the attention of all key bodies responsible for the delivery of actions under Goal 1 of the strategy (increasing understanding and recognition of DV and SV among the general public, potential jurors and specific audiences),  the need to take particular account of the facts and myths surrounding crimes of domestic and sexual violence. Key bodies should be referred to the facts set out in the National Strategy as a foundation for action under Goal 1. 

Recommendation 3: That a booklet(s) for victims of domestic and sexual violence be produced by Cosc with the aim of dispelling any myths and erroneous preconceptions surrounding the justice process which may be held by the general public, and with the overall goal of reducing attrition. Material could be provided on time periods, the court process and facilities in court etc. The booklet(s) should be as informative as possible but be sensitively drafted balancing information and avoiding “coaching”. The booklet should be brief but informative, take into account the views of the NSC and its sub-committees and be disseminated widely.  
77.  The Committee considered the issue of contact between the criminal justice system and the victim during the period between the reporting of the offence and the trial. 
Recommendation 4: That a review of victim contact be considered by An Garda Síochána and any improvements incorporated in the Garda Policy. 

78.  The issue of photographic evidence was discussed and the committee was informed that cameras are available in all Garda stations. Both the Garda Policy on Domestic Violence and on the Investigation of Sexual Crime, Crimes against Children and Child Welfare state that when responding to incidents members of An Garda Síochána are to take note and a detailed description of any injuries or marks. In the particular case of photographic evidence the Committee was informed that the force recommends that the services of photographic section of the Garda Technical Bureau or local scenes of crimes examiners are utilised in obtaining photographic documentation of injuries to persons. Medical records are also used in evidence.   

Furthermore it was noted that the “Recent Rape/ Sexual Assault: National Guidelines on Referral and Forensic and Clinical Examination in Ireland, 2010” p. 78, recommend that photographs are taken to convey the extent and impact of injuries to support the documented findings. The Committee noted that when practicable such photographs should be taken by a qualified Garda photographer, and only with the written consent of the injured party, who must be fully aware that the photographs may be shown in subsequent Court proceedings. These guidelines are to be utilised in conjunction with the Garda Policy on the Investigation of Sexual Crime, Crimes against Children and Child Welfare.  
Recommendation 5: That consideration be given by An Garda Síochána to the incorporation into any proposed review of the Garda Policy, specific reference to the importance and value of photographic evidence in DV and SV cases. 
79. The Committee considered the material on linkage to support services as an important factor in reducing attrition. The Committee noted the Garda policy on Domestic Violence includes instructions as to the provision of service information to the victim. 
Recommendation 6: That the importance of the provision of information to the victim on legal and support services, and more effective linkage between the justice sector and support services, should be taken into account in the work of the Training Committee under action 2.2 of the national strategy. 

80. The Committee considered the time period for issue of notice of intention to cross examine the victim regarding previous sexual history and also considered the relevance of the issue of past sexually history of victims. The Committee noted some concerns over the adherence to the timeframe for the notification of intent to raise past sexual history. Moreover the Committee questioned the need to raise, and relevance of past sexual history. 
Recommendation 7: That Cosc refer the issue of the time period of notifications in trials (in particular notification to examine witness on prior sexual history) to the Legal Issues Sub-committee (LISC) for further consideration, particularly as a factor in the attrition of sexual violence cases. 
Recommendation 8: That Cosc refer the need for the broader question of cross-examination on past sexual history to the LISC for consideration particularly as a factor in the attrition of sexual violence cases.
81.  The possibility of Garda issuance of emergency barring orders in high risk cases was discussed. The Committee was informed that The Criminal Justice Act 2006 provides Gardaí with the powers to order everyone present to be removed from a crime scene if necessary. This is an important section as it runs counter to the Constitutional inviolability of personal property, which is usually only permitted with a warrant or Court Order. Therefore there may be scope to consider a similar legislative provision to allow Gardaí to remove domestic violence perpetrators from the home. Emergency barring orders would offer more protection to victims, and support and enhance risk assessment.

Recommendation 9: That Cosc (i) refer the issue of Garda issuance of emergency barring orders in high risk cases to LISC for further consideration, having particular regard to the powers available under the CJA 2006; and (ii) if the LISC considers that such a provision would be helpful in high-risk cases, that the views of the Attorney General should be sought on the legal requirements arising.
82.  The impact of court accommodation and facilities on attrition was discussed. The Committee agreed that all relevant state organisations need to be aware of the importance of minimising contact between the victim and the accused. The committee considered the value and barriers to video link and witness ‘shielding’. 

Recommendation 10: That all court personnel should be sensitive to the complexities surrounding domestic violence and sexual violence and to ensure where possible that contact between the victim witness and the accused is minimised. This recommendation should be taken into account in the work of the Justice Sector Training Committee. 
83. The committee considered the value in specialized courts in countering attrition, particularly in cases of domestic violence. It was suggested that hearing domestic violence orders and breaches of such orders in the same court would help to reduce attrition. The Committee identified that the critical difficulty to be addressed in relation to attrition, is the level of information available to the court on the history and background to the case. It was suggested that this situation may be relieved by the provision of probation service reports to assist judges when deciding on sentences.  
Recommendation 11: That in the light of the current constraints on resources that the value of specialised courts be further considered by Cosc in conjunction with the Courts Policy division of DJLR in the forthcoming mid-term review of the National Strategy. 
84. The Committee considered that there is great value in court accompaniment as a mechanism to reduce attrition. They considered the current system of court accompaniment and were informed about the Northern Ireland system of Independent Advocacy Officers who are assigned to all cases under MARACs/MASRAMs as well as the Garda system of victims/witness liaison officers. 

Recommendation 12: That the provision of court accompaniment is recognised as a critical support in DV and SV cases; that this be communicated to the Commission for the Support of Victims of Crime which funds this activity; that NGOs treat court accompaniment as a priority service and that the NGOs and the Commission bring a renewed focus on providing a nationwide service operating to appropriate standards and following agreed protocols.
85. The issue of disclosure was also discussed as a major factor in delay of cases. In criminal prosecutions, the accused is legally entitled to copies of all records, and material relevant to the case pending against him/her.  The Prosecution must disclose all material in their possession relating to the case.  Delays can be caused in cases where a large amount of disclosure is to be made or if there is some disagreement over disclosure. This problem may be alleviated by the inclusion of disclosure applications in pre-trial procedures, a matter which is currently under consideration by the LISC. 
 
Recommendation 13: That the inclusion of disclosure applications at pre-trial stage be considered by the LISC, particularly as an action to minimise attrition. 

86.  This paper sets out the outcome of the Justice Committee’s consideration under action 12.1 of the national strategy. The paper and proposals will now be submitted by the Committee to Cosc for consideration and action. 
Justice Committee - February 2011
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